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For Mr, CHARLES DALLAS, WII DAM ROSS, JOHN MITCBEL, atid 
ALEXANDER HAY, Vintners in E D 9 8 SR x 
BEE ERR —- We A 
Mr. JOHN DUNCAN, ROBERT WATSON, JAMES BYERS, and JAMES 
' CUMING, Metchants there. oy | 


k (aid Mr. Joh» Deca and the: other "Merchants abovementioned, 
having had a conſiderable import of Wines of the {aſt Vintage; they 
did deal with the Vintiners to take a greater quancity than orginar 
1 ftom them. 88 ti ; 
is nottourly known, That the prices of the Wines for the moſt part are never 
made n & Ventiner, till the cloſe of the year, that the M ines ate neat 
tun. But the Ventiners doth pay the Merchants in parcels, and take their Re- 
eeipts in part of pay met: And at the cfoſe of the year when they pay the full, 
then ſuch a price is ſettled betwixt them, as the Peminers may have an otdinar 
F d ET O06 
The prices of the Wine, as it has been retailed this year, hath in very mucli va- 
Tied, having fallen firſt from 40 fb: to 32 ſb: and from 32 G, to 24 ſh: and from 
24 ſs: to 20 ſh: which ſeems to be the common Standard that all perſons has a- 
greed to, at which the Wine ſhould be Toped and Retsiled. And. the. Merchants 
thinking that that would be too great a diminition of their profit; and they expect · 
ed alſe much profit this year as they had in former years, whereby they had Cent. 
zer Cent. They did conveen the Ventiners in Charles Dallas Houſe, there being 


9 \ * 


ſeveral Ventinets at that time, others than the Defenders who. are Retailing the 
Wine at 20 /b: per Pint; and there the Merchants propoſed to them, not to Retail 
their Wines under the price of 32 fh: per Pint, and to keep up their Wine at the 
forcſaid price till the firſt of Jane: And thar their Change might not be prejudged 
by theirNeighbours undetſelling them, they undertook to buy up all the Wines, and 
Enhance all the Wine Trade in their own hand, and not to ſell it out to any per- 
fon, but to theſe who would engage and promiſe not 10 Retail it under 32 ſe: 
fer Pint; and did fign a Bond obliging themſelves in thiſs Terms which was de- 
poſitate in Alexander Smith Merchant his hands, And further, they did prg+ 
miſe to get the Lords of Seſſion to modify the price of the Wine at 32 f: the Pint, 
as was done in the Winter tim. 8 
The Merchants having failzied to buy up all the Wines, as. they had under- 
taken, the ſaids Charles Dallas, and the other Ventiners abovementioned, did ap-. 
-ply themſelves to the Merchants; and told them, that their other Neighbouts 
. were Retailing their Wine at 20 ſh: per Pint. And they having keeped up the 
Wine at the former Price, their Change and Trade was ſo fallen, that fot a Weeks 
time they would not have ſold four Pints of Wine; and deſired them either that 
| they would allow them to Retail at the price of their Neighbours, or take their 
Wines off their hands, which they were content inſtantly to deliver to them, and 
they would provide for Wine otherway es: lt being very prejucicial to them, rq 
| have Fourteen'or Fifteen Servants, each of them to maintaih. and dear Hoyle;ren 5 
to pay, which would uterly ruine them, w they had not Vent for tliZir W. 
715 TN | hic 
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2 WEST, 
which they could not have unlefs they ſold it at the Rate of other Neighbours jy 
the Town, This was ſhifted by the Merchants : And the Ventiners were neceſ. 
ſitate either to Sell at the Common Rate, or lols borxh their Trade and their Wines. 

The Ventiners having been neceſſitate. as Iaid;ig, to (El at the common Rate; 
The Merchants ſingles out the ſaid. Gha#les Dollias, Walliam - Roſs, John Mitchel, 
and Alexander Hay; and Putſues them before che Bailics of Edinburgh for making 
payment to them of the prices of the Wine ai 48 Jil: Sterling per Tun, tho they 
had received theſe Wines without making any determinate price. 

Of this purſute there is Advocation raiſed upon thir Realons. rmo. The Bai. 
lies could not judge in that Cauſe, they being in effect Parties, being Wine Merchants 
themſelves, & fovent conſimilem caulam. . 

240. This being the regulating the Price of Vivers ; the Lords of Seſſion art the on- 
ly Judges competent: And it is ordinar for them to meer once a Seſsion, or oftner as oc» 
cafton requires, to regulate the price of Meat and Drink; and give their Diretlions 18 
the Magiſtrates. TEX F 

ztio. Bailie Menzies and Niien who were Judges, did commit moſt manifeſt Iniqui- 
ty; inſuafar as, William Raſs, one of the Defenders. having proponed this Defence, 
That he offered to prove, when he received the Wines from Byers, it was patlioned and 
agreed, That he ſhould pay no more to Byers bun conform to the current Rate the Wines 
were Retailed at: Which the Bailies only found probable Scripto vel Jutamento Partis. 
Whereas this being pactumContractui incontienter adj ed um, was the ſame way pro- 
able as the Contract it ſelf. CCC | Os 

gro. The Ventiners having proponed this Defence, That they could not be liable for 
the libelled Price of the Wines, there Being ns agreed Price. the Price behoved to be 
conſtitute with regard to the time the Nine was Retailed, allowing to the Ventiner the 
ordinary profit, vb. ch they are to have up each 7. ann or Punſbeon of Wine : And which 
Defence was Repelled by the Bailies, and moſt unjuſtly they found the Ventiner liable for 
the current Price of the Mine, at the time of the Delivery). 3 

And therefore the Vent iners craved, That either the Lords would Advocate the Cauſe 
to themſelves: Or that they would diſcuſe the Cauſe pon the Bill of Advocation. 

To this it was Replied. 116. That Bulie Menzies, who was the only Perſon 
that was Judge to this Cauſe, neither is at this time, nor can be a Trading Mer- 
chant, he being one of the Tackſmen of the Cuſtom, and Collectors thereof, who +. 
by the Act of Parliament, and by their own Oath as to their Co-partners,can have 
no Trade during the time of their Tack aud being Collectors. | 

240. The Magiſtrates of Edinburgh are the only Judges competentto this Cauſe; 


this being aNcbareznterConcives: And there cannot be ſuſpeRtedPartiality, they be⸗ 
Ing alike intereſled in bothParties. And the Lords of, Seſſion did not regulate the 


Vivers, but recommends to the Magiſtrates ro Repulare che Cine, who according- 
Ly did put a Price upon the Wine: And the Merchants ſeeks no more, than cons 
form to the foreſaid Price, and Proclamation thereanenf oo _ | 


3tio. The Baillies did very juſtly find the Defence. proponed by Wiliam 


Rojs only probable Seripto vel jurammento partis, this being more a promiſe then a 


Bargain, and Milliam Roſs did offer ro prove the fame by Write, and did produce 


„ i WAS. GET EE = 

| gre. The Baillies did very juſtly fin che Vi tfers lyable, for the Current 
Rates at the time of the delivery of the Mine; rhis Being the Ocdinar rule in all 
Burzuins where*there is hot an agreed Price. Arid therefore they craved that the 


| "EE LT 5: oy 26181 „ a : + 
R-atons of Advocation ſhould be repelled, of thit the Vintners ſhould find Cau- 


tion for Pay ment ot the price of the Wanes, as it ſhall be determined at the event 
of the Cauſe. %%% Ob > To 
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To which it was Anſwered, xmo. That the reaſons of Advocation ſtands rele- 
vant, notwithſtanding of the Reply, and that it is nottourly known; that Baillie 
Meinzies has had an conſiderable Trade of Wine thir many years bygone; and had 

conſidetable ſhare of a conſiderable Cargoe of Wine of the laſt Vintage. And 
is denyed that he is under any ſuch Oath as not to Trade; and if thir Tackſmen 
mould not be allowed to Trade, the whole Burrows of the Nation ſhould be ſe- 

luded, the Cuſtoms being now ſer to them, but whither he were or not, his Partia- 


ny might be ſuſpected to be in Favours of the Merchants, he having Traded 


imſelf for many years in Wine, and his partiality is evidenced by the laterlo- 
utots in Proceſs. 


- 


4to. It is true the price of all Bargains of theſe things whereof there is 2 ready 


mmer ce, and immediatly after the Bargain may be handled from hand to hand 


d is for preſent uſe, where there is no agreed Price, the current Rate at the time 
the Bargain moſt be the rule for the Price: But this is a quite different thing in 
nes, Which all the World knows is not for.preſent uſe, but moſt Set and Fine 
ore it can be made uſe of. .. And the Vintners takes in as much in the begin- 
g of the year as ſerves them the. whole year. through, and never ſettles 

Price till the year be over;. and what payment he gives, the Merchant is on- 
partial to an Account. So that if the Prices were not rogulat according to the 
des the time of the n the whole Vintners in Edinburgh might be broke? 
d if the Prices.ſhould be regulate according to the Prices: the time they teceiv- 
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the debates that are there, are betwixt A and our own Merchants. Ang 
there is not the leaſt reaſon in this Caſe, the Ventiners being content iuſt anter u 
debate in cauſa. which the Mcrchants refules, and uſe all their endeavours to pe 
the Cauſe remitted to the Baillies, preſuming as they may very well do upay 
their favour, and ſeing they refuleto debate in Cau/a, its hoped . Lordſhip 
will in Juſtize paſs the Advocation : This being a point of ſo general concern io x 

the Lerges. y | 


Upon the whole: The reaſons of Advecation founded boch on the Judges hi 
tereſt and Partiality, and Importance of the Caule it ſelf, only competent to th 
Lords, ate relevant in themſelves, and inſtantly appear. 


The Vurſuers cannot deny on their Oaths of Calurfiny, that Baillie Menzin 


' hath a covered Intereſt, and his. Wines were among the firſt that wereſold ar ti 
Lowered Rate. Whereby the 53 Act Par: 11. Ja: 6. Ordaining that nove beari 
Charge o Office within Burgh, who is a Heme bringer or Portioner of Wie, be a ſettt 
ef Fr ices on the ſume, during his Office, &c. ought tb take place in the preſent Ca 
Neither can it be pretended, that the Defenders are to be judged according 
the price alteady ſet: And thereby they are not in the Terms of that Act. f. 
there was wo price made berwixt theſe Merchants and Ventiners, ſo that it n 
ma'ns ſlill ze be ſet: which leads to the Partiality of the Judge in determining it. 
For clea'ing hereof, the caſe is not anent the falling of the price of Wine 
v hich at ri, were ſold at a particular price ſpecrally agreed upon + which indee 
receives nd alteration from any ſubſequent Calualitye | 
Nuher is the queſtion, What ought to be the Price, if the Defenders fault 
been the cauſe of be falling of it. For it is plain that they Keep up about a Mo- 
stet their Houſes had been deſerted: And they advertiſed the Merchants here 
giving them tufficient time to remeed it. Beſides that, the fall of the Wines 
pcars (o have proceeded from necefity, and not from defigs in iheſe Defenders, | 
cauſe the vaſt /mper?, and ſcarſity of Money, made the Conſumpricn impc ſſib 
a hyghcr Rate: As appears by the great quantity which remained of the /aſt / 
tage, u hen the Import was nowayes fo great, arid the Merchants ſelling the W 
now commonly at 28 /1b Sterling fer Tun, is a concluding evidence of this neceſſi 
_ The pre ſem Debate is not ancnt the peril of the Propetty of the Wines: i 
that is acknowledged to periſh ſuo mins. and conſequently to ly on the Vintii 
2a'rer Delivery. Bur the Ferſonal Obligement to pay an indetcrminced Price, i 
thing quite different and open, to be liquidat according to the cemmon RH 
v hich « biain tor the moſt part of the Year in which the Conſumption is, and 
to be, made, So by the J. 22+ F de relus ereditis, when Wine is lent without 
toning a particular time of Redelivery, And the doubt at iſinꝑ at what time the 
mation ſhould be made, whither according to the Current Rate, when the Wi 
u ere Lent, or when they were required back by Litiſconreff arion: It is deten 
ed that the common Price at the time of Litiſconteſ/ation ought to be the Rule. N 
tho this be only in the Caſe of Loan. yet the ſame equity ought much mo! 
hold in Sale which is a' Conttact Bone Fidei, eſpecially when by the Undeterff 
natron of the Price, it agrees quodd the Rationale With the not mentioning of the? 
bctore expreſ, | | 


| 
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Agb 2 Nimious Import and falling of it. So that the Argument from-the Vint- 
rs bearing the Loſs as they would ſolely have the Advantage, can have no con- 
Peration in the preſent Caſe. But, however, if ſuch a Chance ſhould fall out, as 
"Bat the price of Wines did riſe after thefirſtof the Vintage, it is eontended, that the 
id Hechants. who had delivered without making any particularPrice, (whereby the 
arffiirencrs would be in the cafe of partjarii coleni in the common Law) would 
Noe their proportional ſhare of that Gain :. And conſequently they run the hazard 
I: proportional Loſs. -. Than which nothing can be more reaſonable, it being the 
ed Meaning of Parties in ſuch indefinit Bargains, chat both ſhall. be equal in 
venture of the Event, and that the Vintner ſhall have his erdinary Profit, with- 
tial which he cannot ſubfiſt : Eſpecially conſidering, that this is rather lucrum ceſ- 
to the Merchants, that is ſufficiently.. compenſed by the Conqueſt of former 
;rars, when many of them has had Cent per Cent. | 6 


. 


n inally. the price was nowayes determined by the common Rate at the time of 

Cailfivery, or the Town Councils Prociamation, like Victual bythe Fiars of the 

ee. For the price muſt be regulat by the common Rate of the whole year, or 

dum arbitrium honi. viri conform. to the Retail, and had no relation to the 

ee then Current or Proclaimed. Becauſe, - . -. - ? 44 
it. Em. There is no Paralel berwixt the Fiars of the Shire, andthe Rates ſet upon 

Fine nes. . — hw So „ a 

* The Sherift ſtricks his Fiars after the Haruel is over, and the Plenty or Scar- 

of the Crop is commonly known: Whereas the Rate current, or which might 

ie been appointed at the Delivery of theſe Wines, was before the extent of the 
Aor _ +3» And de facto after this the greateſt part of the Viatage 
ere imported. EE I 8 „ 5 . 
= ence it is not to be ſuppoſed; that Men of common Senſe, after the Peace was 
rs, Neluded. and the Vintage known to be good Abroad ; would have taken in a 
k of Wines for-the whole Year, at a Rate which did only obtain for a ſmall 
val before the Nation came to be furniſhed; when within few Weeks any 
onable Man might Forſee that by doing otherways, he would be ruined, But 
Demnſtration of the Parties meaning us ſuch thing, that they made no particu- 


and therefore refetred to the Event, But, . 
u.. Even in the caſe of Victual teceived when the Fiars were the common 
: The Lords have expreſly found, That in teſpect of the ſudden falling of 
tal, or the neighbouring Feietors ſeiling at a lower Rate, the Receiver was 
e ſor no greater price that he actually got. Bona ale: 
Ir Alexander FJeme of Rentoun having in a Count and Reckoning, Charged 
riet Home his Brother for his latromiſſions with the Victual Rent of Ctopt 
J. at the Price of the Fiars the time of the Recept.:- Alledging that Sit Parrick 
og received the Victual at a time when it was at that Rate, was in the ſame. 
eas if he had bought the Victual at that time, without making a Price: Six 
mot ict Anſwered, that however that might be the Common Rule, yet it has its Excep- 
deteiſ in the Caſe of Neceſſity, when there was a ſudden Fall of Prices throughout the 
the tion and Shire, Oc, The Lords found Sir Patrick lyable to Count conforme to the 
5, except as to the year 1675, For which they only found bim Iyable to Count for the 
e, he ſhall truly Depone upon-Oath that he received, in reſpect of the ſudden falling of 
val that year, day of January 1682, Home contra Home. So in a Count 
com Reckoning at the inſtance of the Viſcount of Oxfeord againſt his Curators : 
ener MF Lords found, That the Curators. were able accordivg te the Fiars of the Tear, 
have Ws they could inftrudt; that Neighbouring Heretors ſold Victnal at a lawer Rate. 
choPbich Caſe they found them only tyable according to the common Rule of the lowered. 


Price 


from i 
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Price. day of February 1682. The Viſccuntof Oxford contra his Curate 
And it is certain that theſe Receits 6f the Victual were ex quaſi contractu at 
time ihcreof, the, ſame way as the Vintners received the Wines by an under 
ined Contract. But | 


3tio, The Proclamation of the Town Counſel, is no wayes a Fiat or Rule, | 
cauſe, 1h. It was deſigned as appears by its Narrative, to Tax Exorbitancy, 
not to hinder Moderation. ⁊do By its expreſs Words, the Taverners arc only ordait 
not to ſell above 32 Shilling Ce, So that it was never meant to hinder the poj 
below it. 3tio It is a Rule not only betwixt the 7aververs and Printers, but doe 
ways mention or Determin the Caſe betwixt the Merchants and Vintners. 4te. Het 
it being only a Momentaneows Regulation pro loco & tempere of a thing variable i 
ſelf, and which came thereafter to be wonderfully altered. it could never beaR 
for a Subſequent Occaſion, wherein all the Grounds and Reaſons of it did Ceaſe beyt 
Conttadiction. And the ſame thing does hold as to the Temporary Currency of Pri 
which was at that Inſlant. | 1 
Finally, there is a Principle of Law, which determines the preſent Caſe, 
there were any dubiety init. For by the L. zt. and 33. F. De contrabenda 
ptione : and L. 39 ff De pactis fi in emptione patta fint obſtura, contra venditorem 
cipiunt interpretationem : nam potuit clarius Legem dixiſſe, &c. and by L. 17. f. 
Le preſcriptis verbis. In eſtimatoria actione rei venlende periculum ad dantem ſpel 
fi is Rogaverit ut accipiens vendet, &c. And conſequently the price ought to 
determined againſt the Merchants, who might, and yet did not, mention a p 
cu'ar price at the delivery: And they having required the Ventiners to take 


ſo great a quantity in the fore end of the year, the hazard of the price ought ti 
on them. | 


* 


* 


As to the allegiance, That hereby it were in the Vontiners power to ruine 
Merchants. Its Anſwered 1mo. This may alwayes be prevented by making at 


f | W King 
tain price at the delivery. 240. The Judge will glwiſe cognoſce whither 


fall has been of deſign or. neceſſity; and dererntiine'accordingly. -3tio. In che 
fent Caſe it was inevitable neceſſity. 


As to the finding of Caution in caſe of diſcufling the Cauſe. The defire is 
Zoundleſiy extraordinary, that truely it merits no Anſwer, For an Obligement tof 
Caution cannot be introduced without Law or Conſent, neither of which is in 
preſent Caſe: The Purſuers by having choſen their Judge, can claim no more i 
the Rules of that Court, of which this is none: Beſides that, the Admiral hi 
ſelf requires not ſuch Caution except ia Maritime Affairs, to which Priviledge t 
cannot pretend, And finally, the Purſuers have truſted theſe Defenders, the 


fe Def, y 
known to be ſufficicnrly Solvent: And the Merchants have an Off:c of full Szcut 
in their o. es, &c. 


In reſpec whereof, the Cauſe ought ts be Advocate in common Form, unleſs the f 
ſuers ds infill to diſeuſs rhe Cauſe upon the Bi, © 


